
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



1895.] DIGEST OF OTHER RECENT VIRGINIA DECISIONS. 457 

quash the return of the officer and remand the case to rules, and not dismiss the 
action. 

2. Surface Water — Obstructing natural channel or watercourse — damages. The 
owner of land has no right to interfere with the flow of surface water in a natural 
channel or watercourse, and if such flow be hindered or prevented so as to cause 
the surface water to accumulate in ponds and thereby injure the lands of another, 
the person causing such hindrance or obstruction is liable to the owner of the 
land for the injury occasioned thereby. 

For a discussion of the rights and duties of land owners relating to surface 
water see opinion of the Court. 

3. Railroads — Purchase of right of way — injury to other lands in constructing 
roadbed. Although a railroad company may hare purchased from the owner a 
right of way over his land, for the purpose of constructing its roadbed, yet if, in 
constructing its roadbed, it deposits on the lands of such owner, without his con- 
sent, outside of the right of way so purchased, earth, stone, gravel Or other mat- 
ter, and allows it to remain there, the company is liable to the owner for the 
injury thereby sustained. Compensation for such injury is not included iu assessing 
damages for right of way, and the plaintiff is not barred of his right to recover 
such compensation by the conveyance of the right of way to the defendant. 

4. Bill op Particulars — Office of — when should be objected to. The office of a 
bill of particulars is to give a fuller and more particular specification of the 
matter contained in the declaration, or of the nature and extent of the injury 
which the plaintiff claims that he has sustained. An objection to a bill of par- 
ticulars should be made before the trial begins. 

5. Railroads — Method of construction — adjacent land owner*. Whether a rail- 
road is properly constructed or not, so far as it affects adjacent land owners, is to 
be determined by the duties and obligations which the law imposes upon the 
company, and not by the manner in which other roads are constructed. 

6. Passway of Owner Over His Own Land — Destruction of passway — dam- 
ages. Every man is entitled to a passway over his own land from one part of 
it to another, and if this be destroyed by another, the owner of the land is 
entitled to recover damages therefor, which are not adequately measured by the 
mere effect which such destruction may have on the value of the part thus made 
inaccessible. 



Rison, Trustee, and Others v. Moon. — Decided at Richmond, 
April 25, 1895.— CardweU, J.: 

1. Chancery Jurisdiction — Complete relief- — mechanic's lien. A court of equity, 
having taken jurisdiction of a suit in equity to enforce a mechanic's lien, and 
having the parties before it, should proceed to the determination of all the 
questions between them. 

2. Mechanic's Lien — Sufficiency of account. — Where a gross sum has been agreed 
for repairs to or improvements on a building, an account which states the agreed 
sum, but omits credits, is a sufficient compliance with the statute which requires 
" a true account " to be filed as the basis of a mechanic's lien, especially where no 
injury is done to the owner. 
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3. Mechanic's Lien — Uncompleted work — setoffs — penalty or forfeiture. In a suit 
in equity to enforce a mechanic's lien, where the contractor has not completed his 
work, the owner is entitled to set-off against the contractor's claim the sum which 
it would take to complete the contract and any damages sustained by the owner by 
reason of the delay in the completion of the contract, and these damages will not 
be confined to a panalty or forfeiture stipulated for in the contract. 

4. Arbitration — Withdrawal from submission — damages. Either party may 
withdraw from an agreement to arbitrate an existing cause of action at any time 
before the award is made. The only remedy for the party aggrieved is a suit for 
damages for breach of the submission. The agreement to submit is no bar to a 
suit at law or in equity, and no foundation for a suit for specific performance. 



Norfolk & Western Railroad Company v. Brown. — Decided 
at Wytheville, July 11, 1895. — Buchanan; J : 

1. Master and Servant — Safe machinery — mismatclted couplings not negligence 
per se. A master is bound to observe all the care which the exigencies of the sit- 
uation reasonably require in furnishing machinery adequately safe to be used by 
the servant. But the use of cars of unequal heights and mismatched couplings 
in the same train is not negligence per se in furnishing safe machinery. 

2. Negligence — Proximate cause— fellow-servant. The proximate cause of the 
injury in this case was the negligent driving back of the train a second time by 
the engineer or fireman of the train, who were the fellow-servants of the brake- 
man injured, and hence the company is not liable. 

3. Negligence — How proved — burden of proof. Negligence may be proved by 
circumstantial evidence as well as by direct testimony, but the burden of proof is 
on the party alleging the negligence. The evidence in this case, considered as on 
a demurrer to the evidence, fails to establish the negligence of the defendant. 



Norfolk & Western Railroad Co. v. Harman & Crockett. — 
Decided at Wytheville, July 11, 1895.— JRiely, 3 : 

1. Common Carrier — Shipping facilities — negligence. When a railroad com- 
pany holds itself out as a common carrier of live stock, the law imposes upon it 
the duty to provide suitable and safe facilities, such as yards or pens, both at the 
place of shipment and the place of destination, for receiving and discharging the 
live stock offered to it for shipment over its road. If it permits salt water to be 
in such pen accessible to lambs offered for shipment, it is guilty of negligence and 
liable for the loss occasioned thereby. 

2. Common Carrier — Shipping facilities — contract against negligence. Although 
the printed contract of shipment stipulates that the carrier of stock shall not be 
liable for any injury to the stock until they are loaded into the car, and the car- 
door fastened or secured by the conductor, and shall only be liable for the safe 
carriage and delivery of the stock to its connecting lines, yet if the injury which 
occasioned the loss was inflicted at the shipping point before loading, through the 
failure of the carrier to provide safe and suitable shipping facilities, such failure 



